I N T H E SUPR E M E C O U R T O F T H E ST A T E O F I D A H O
Docket No. 35789
SH A N E M C K A Y,

)
)
Petitioner/A ppellant, )
v.
)
)
ST A T E O F I D A H O ,
)
)
Respondent/Respondent. )
)
)

Boise, December 2009 T erm
2010 O pinion No. 9
F iled: January 29, 2010
Stephen W . K enyon, C ler k

Appeal from the District Court of the Third Judicial District of the State of Idaho,
Canyon County. Hon. Renae J. Hoff, District Judge.
7KHGLVWULFWFRXUW¶VGLVPLVVDOof the application for post conviction relief is vacated
and the case is remanded for further proceedings.
Nevin, Benjamin & McKay, LLP, Boise, for appellants. Dennis Benjamin argued.
Hon. Lawrence G. Wasden, Attorney General, Boise, for respondent. Jessica
Lorello argued.
____________________________________
W. JONES, Justice
I. N A T U R E

OF THE

C ASE

Shane McKay, the appellant, was convicted of vehicular manslaughter for striking and
killing a motorcyclist while driving under the influence of alcohol. At trial, the jury instructions
RPLWWHGDQHOHPHQWUHTXLULQJWKHVWDWHWRSURYHWKDW0F.D\¶VLQWR[LFDWLRQZDVDVLJQLILFDQWFDXVH
RIWKHGHDWK0F.D\VHHNVUHYLHZRIWKHGLVWULFWFRXUW¶VVXPPDU\GLVPLVVDORIKLVDSSOLFDWLRQ
for post-conviction relief. He alleges ineffective assistance of both trial and appellate counsel for
failing to raise the omitted-element instructional issue.
I I. F A C T U A L

AND

PR O C E D U R A L B A C K G R O U N D

Around midnight on the morning of October 5, 2003, McKay allegedly swerved in and
out of his lane while driving his car through Nampa, Idaho, striking a motorcycle from behind
and killing the driver, Ted Cox. A blood test later revealed that McKay had a blood-alcohol
content (BAC) of 0.15.
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0F.D\¶V GHIHQVH DW WULDO ZDV WKDW &R[ ZDV GULYLQJ XQQHFHVVDULO\ VORwly and his brake
light was not visible, and therefore that McKay would not have seen the motorcycle in the
darkness regardless of whether he was driving while intoxicated. McKay was charged with
vehicular manslaughter while driving under the influence of alcohol, which is defined as a death
³LQZKLFKWKHRSHUDWLRQRIDPRWRUYHKLFOHLVDVLJQLILFDQWFDXVHFRQWULEXWLQJWRWKHGHDWKEHFDXVH
RI´ WKH GHIHQGDQW¶V RSHUDWLRQ RI D YHKLFOH ZKLOH LQWR[LFDWHG. I.C. § 18-4006(3)(b). The court
instructed the jury that, to convict, it only needed to find that McKay was driving while
LQWR[LFDWHGDQGWKDWWKH³RSHUDWLRQRIWKHPRWRUYHKLFOHFDXVHGWKHGHDWK of Ted Cox.´ McKay¶V
trial counsel did not object to the instructions, and McKay was found guilty. On appeal, he only
asserted an excessive-sentence claim and challenged WKHFRXUW¶VGHQLDORIKLVRule 35 motion to
reduce his sentence. State v. McKay, No. 31652 (Idaho Ct. App. Nov. 22, 2006) (unpublished).
The Court of Appeals affirmed. Id.
McKay then filed this application for post-conviction relief, asserting (1) ineffective
assistance of trial counsel for failing to object to the jury instructions; and (2) ineffective
assistance of appellate counsel for failing to raise the instructional issue as fundamental error.
ThH GLVWULFW FRXUW JUDQWHG WKH 6WDWH¶V PRWLRQ IRU VXPPDU\ GLVPLVVDO UHDVRQLQJ WKDW WKH
LQVWUXFWLRQV³EHQHILWHG´0F.D\E\UHTXLULQJWKH6WDWHWRSURYHWKDWKHZDVWKH³FDXVH´RI&R[¶V
GHDWK UDWKHU WKDQ PHUHO\ ³D VLJQLILFDQW FDXVH´  The Court of Appeals reversed the summary
dismissal RI0F.D\¶VFODLPIRULQHIIHFWLYHDVVLVWDQFHRIWULDOFRXQVHOEXWXSKHOGWKHGLVPLVVDORI
his appellate-counsel claim.

In its petition for review, the State contends that the jury

instructions accurately reflected the offense of vehicular manslaughter and that, even if
erroneous, McKay was not prejudiced when trial counsel failed to object. McKay argues that
both his trial counsel and appellate counsel were ineffective because the State was not required
to prove that his state of intoxication was linked to &R[¶VGHDWK and because the jury instructions
VWDWHG WKDW WKH RSHUDWLRQ RI WKH YHKLFOH KDG WR ³FDXVH´ WKH GHDWK UDWKHU WKDQ EH D ³VLJQLILFDQW
cause´
I I I. I SSU ES O N A PP E A L
1.

:KHWKHUWKHGLVWULFWFRXUWSURSHUO\GLVPLVVHG0F.D\¶V claim for ineffective assistance of
trial counsel.

2.

:KHWKHUWKHGLVWULFWFRXUWSURSHUO\GLVPLVVHG0F.D\¶VFODLPIRULQHIIHFWLYHDVVLVWDQFHRI
appellate counsel.
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I V . ST A ND A RD

OF

REVIEW

:KHQ FRQVLGHULQJ D SHWLWLRQ IRU UHYLHZ ³µWKLV &RXUW JLYHV VHULRXV FRQsideration to the
YLHZV RIWKH&RXUWRI$SSHDOV EXW GLUHFWO\ UHYLHZVWKHGHFLVLRQRIWKHORZHUFRXUW¶´ State v.

Purdum, 147 Idaho 206, ---, 207 P.3d 182, 183 (2009) (quoting State v. Oliver , 144 Idaho 722,
724, 170 P.3d 387, 389 (2007)). Applications for post-conviction relief under the UPCPA
initiate civil proceedings in which, like a civil plaintiff, the applicant must prove his or her
allegations by a preponderance of evidence. Hauschulz v. State, 144 Idaho 834, 838, 172 P.3d
1109, 1113 (2007); I.C.R. 57(c). 7KHGLVWULFW FRXUWPD\ JUDQW WKH6WDWH¶V motion for summary
dismissal of a petition for post-FRQYLFWLRQUHOLHIZKHQWKHDSSOLFDQW¶VHYLGHQFHUDLVHVQRJHQXLQH
issue of material fact.

I.C. § 19- F   ³$OOHJDWLRQV FRQWDLQHG LQ WKH DSSOLFDWLRQ are

insufficient for the granting of relief when (1) they are clearly disproved by the record of the
RULJLQDO SURFHHGLQJV RU   GR QRW MXVWLI\ UHOLHI DV D PDWWHU RI ODZ´  Workman v. State, 144
Idaho 518, 523, 164 P.3d 798, 803 (2007). If the record conclusively disproves an essential
element of a post-conviction claim, summary dismissal is appropriate. Stuart v. State, 118 Idaho
865, 869, 801 P.2d 1216, 1220 (1990). ³>:@KHUHWKHHYLGHQWLDU\IDFWVDUHQRWGLVSXWHGDQGWKH
trial court rather than a jury will be the trier of fact, summary judgment is appropriate, despite
the possibility of conflicting inferences because the court alone will be responsible for resolving
WKHFRQIOLFWEHWZHHQWKRVHLQIHUHQFHV´ State v. Yakovac, 145 Idaho 437, 444, 180 P.3d 476, 483
(2008) (quotation omitted).
Jury instructions are freely reviewed as an issue of law. Clark v. Klein, 137 Idaho 154,
156, 45 P.3d 810, 812 (2002).
V . A N A L YSIS
7KH 'LVWULFW &RXUW (UUHG ZKHQ LW 6XPPDULO\ 'LVPLVVHG 0F.D\¶V &ODLP RI ,QHIIHFWLYH
Assistance of T rial Counsel
³7KHULJKWWRFRXQVHOLQFULPLQDODFWLRQVEURXJKWE\WKHVWDWH [sic] of Idaho is guaranteed
by the Sixth Amendment to the United States Constitution and Article 1, Section 13 of the Idaho
6WDWH &RQVWLWXWLRQ´  State v. Tucker , 97 Idaho 4, 7, 539 P.2d 556, 559 (1975). To warrant
reversal on grounds of ineffective assistance of counsel, a criminal defendant must first show
WKDWFRXQVHO¶VSHUIRUPDQFHZDVREMHFWLYHO\GHILFLHQWDQGVHFRQGWKDWWKHGHILFLHQF\SUHMXGLFHG
WKH GHIHQGDQW¶s case. Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064
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(1984).1 Under the first prong of the Strickland analysis, ³WKH GHIHQGDQW EHDUV WKH EXUGHQ RI
SURRI LQ VKRZLQJ WKDW µFRXQVHO¶V SHUIRUPDQFH IHOO EHORZ DQ REMHFWLYH VWDQGDUG RI
reasonableness.¶´ Aragon v. State, 114 Idaho 758, 762, 760 P.2d 1174, 1178 (1988) (emphasis
omitted) (quoting Strickland, 466 U.S. at 688, 104 S. Ct. at 2064). The appellate court presumes
WKDWWULDOFRXQVHOZDVFRPSHWHQW³DQGWKDWWULDOWDFWLFVZHUHEDVHGRQVRXQGOHJDOVWUDWHJ\´State

v. Porter  ,GDKR    3G      7ULDO FRXQVHO¶V WDFWLFDO GHFLVLRQV
FDQQRWMXVWLI\UHOLHI³XQOHVVWKHGHFLVLRQLVVKRZQWRKDYHUHVXOWHGIURPLQDGHTXDWHSUHSDUDWLRQ
ignorance of the relevant law or RWKHU VKRUWFRPLQJV FDSDEOH RI REMHFWLYH UHYLHZ´  State v.

Payne, 146 Idaho 548, 561, 199 P.3d 123, 136 (2008). Under the second prong, the defendant
PXVWVKRZDUHDVRQDEOHSUREDELOLW\WKDWWKHRXWFRPHRIWULDOZRXOGEHGLIIHUHQWEXWIRUFRXQVHO¶V
deficient performance. State v. Row  ,GDKR    3G      ³$
UHDVRQDEOH SUREDELOLW\ LV D SUREDELOLW\ VXIILFLHQW WR XQGHUPLQH FRQILGHQFH LQ WKH RXWFRPH´

Strickland, 466 U.S. at 694, 104 S. Ct. at 2068.
7KH GLVWULFW FRXUW¶V LQVWUXFWLons erroneously omitted the essential causation element of
YHKLFXODU PDQVODXJKWHU  ³7KH TXHVWLRQ LV ZKHWKHU WKH LQVWUXFWLRQV DV D ZKROH DQG QRW
LQGLYLGXDOO\IDLUO\DQGDFFXUDWHO\UHIOHFWWKHDSSOLFDEOHODZ´ State v. Page, 135 Idaho 214, 221,
16 P.3d 8     ³2UGLQDULO\ WKH ODQJXDJH HPSOR\HG E\ WKH OHJLVODWXUH LQ GHILQLQJ D
FULPHLVGHHPHGWREHEHVWVXLWHGIRUWKDWSXUSRVH´State v. Zichko, 129 Idaho 259, 264, 923
P.2d 966, 971 (1996). The relevant portion of the statute reads:
Manslaughter is the unlawful killing of a human being including, but not limited
to, a human embryo or fetus, without malice. It is of three (3) kinds:
....
3. Vehicular ² in which the operation of a motor vehicle is a significant
cause contributing to the death because of:
(a) the commission of an unlawful act, not amounting to a felony, with
gross negligence; or
(b) the commission of a violation of section 18-8004 or 18-8006, Idaho
Code; or
(c) the commission of an unlawful act, not amounting to a felony, without
gross negligence.

1

Even though McKay does not seem to identify in his briefing and application whether he brings his claim under the
State or Federal Constitutions, or both, the same two-part analysis applies to claims under both the Idaho and the
U.S. Constitutions. State v. Mathews, 133 Idaho 300, 306, 986 P.2d 323, 329 (1999); see also State v. Yakovac , 145
Idaho 437, 445, 180 P.3d 476, 483 (2008) (stating that Strickland applies in ineffective-assistance cases).
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I.C. § 18-4006 (emphasis added).

McKay was charged under subparagraph (3)(b).

The

applicable Idaho Criminal Jury Instructions (I.C.J.I.) require the State to prove that McKay was
driving under the influence and that ³WKH GHIHQGDQW¶V RSHUDWLRQ RI WKH PRWRU YHKLFOH in such

unlawful manner was a significant cause FRQWULEXWLQJWRWKHGHDWK´,&-,2 The district
FRXUW KRZHYHU LQVWUXFWHG WKH MXU\ WKDW LW FRXOG FRQYLFW 0F.D\ IRU GULYLQJ ³ZKLOH XQGHU WKH
influence of alcohoO RU ZKLOH KDYLQJ DQ DOFRKRO FRQFHQWUDWLRQ RI  RU PRUH´ LI ³WKH
GHIHQGDQW¶VRSHUDWLRQRIWKHPRWRUYHKLFOHFDXVHGWKHGHDWKRI7HG&R[´3
There are two GHILFLHQFLHV LQ WKH GLVWULFW FRXUW¶V LQVWUXFWLRQV.

First, the elements

instruction omitted the sWDWXWRU\ ODQJXDJH UHTXLULQJ WKH GHIHQGDQW¶V intoxicated driving to be a
³VLJQLILFDQW´FDXVHRIWKH death, rather than simply the cause or a cause. Second, the instruction
omitted the ,&-,¶V SKUDVH³LQVXFKXQODZIXOPDQQHU´WKHUHE\ not requiring the State to prove
WKDW 0F.D\¶V culpable conduct in driving under the influence contributed to the death. By
failing to account for WKHSKUDVH³EHFDXVHRI´LQWKHVWDWXWHWKHGLVWULFWFRXUW¶VMXU\LQVWUXFWLRQV
ignored the required link between the death and the cause of the death, in this case, the
GHIHQGDQW¶Voperation of a motor vehicle under the influence of alcohol, rendering subparagraphs
(a)±(c) meaningless.
McKay has therefore established a prima facie case under the first prong of Strickland by
showing that his trial counsel failed to object to the jury instructions. It is well established that it
is a violation of the Due Process Clause and the right to a jury trial for the defendant to be
convicted on instructions that omit an element of the crime. E.g. United States v. Gaudin, 515
U.S. 506, 509±11, 115 S. Ct. 2310, 2313±14 (1995); Osborne v. Ohio, 495 U.S. 103, 122 n.17,

2

The I.C.J.I. are presumptively correct. State v. Merwin, 131 Idaho 642, 647, 962 P.2d 1026, 1031 (1998). Trial
courts should follow the I.C.J.I. as closely as possible to avoid creating unnecessary grounds for appeal. Cf. State v.
Sheahan, 139 Idaho 267, 275, 77 P.3d 956, 964 (2003) (stating that trial courts should adhere to the I.C.J.I., referring
to the model instruction on reasonable doubt).
3

The jury instructions stated that McKay was guilty of vehicular manslaughter if the jury found the following
beyond a reasonable doubt:
1.
2.
3.
4.
5.
6.
7.

On or about the 5th day of October, 2003,
in the state of Idaho, Canyon County,
the defendant, Shane McKay, drove or was in actual physical control of
a motor vehicle
upon a highway, street or bridge or upon public or private property open to the public,
while under the influence of alcohol
or
while having an alcohol concentration of 0.08 or more . . .
DQGWKHGHIHQGDQW¶VRSHUDWLRQRIWKHPRWRUYHKLFOHFDXVHGWKHGHDWKRI7HG&R[
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110 S. Ct. 1691, 1703 n.17 (1990) (citing In re Winship, 397 U.S. 358, 364, 90 S. Ct. 1068, 1072
(1970)). Moreover, as described below, McKay¶V defense at trial primarily was that it was
GLIILFXOW WR VHH &R[¶V motorcycle in the dark. Since WKH RQO\ GLVSXWHG HOHPHQW LQ 0F.D\¶V
case²whether his driving under the influence of alcohol contributed to the death²was omitted
from the instructions, there is no conceivable tactical justification for WULDO FRXQVHO¶V IDLOXUH WR
object7KXV0F.D\¶VWULDODWWRUQH\ZDVREMHFWLYHO\GHILFLHQWLQWKDWUHJDUG
Next, to satisfy the prejudice prong of the Strickland analysis, McKay must at least show
there was a reasonable probability WKDW EXW IRU FRXQVHO¶V GHILFLHQW SHUIRUPDQFH there would
have been a different outcome at trial. 7KHWKUXVWRI0F.D\¶VGHIHQVHDWWULDOZDVWKDWKHZDV
VDIHO\RSHUDWLQJKLVYHKLFOHDQGVLPSO\GLGQRWVHH&R[¶VPRWRUF\cle and that he could not have
seen it even if he were not intoxicated. The instruction allowed the jury to convict McKay if he
was operating a car while under the influence of alcohol and the operation of the car caused the
death, but did not require the SWDWHWRSURYHWKDW0F.D\¶VRSHUDWLRQRIWKHFDU while under the

influence of alcohol was a significant cause contributing to the death. This negated WKH³EHFDXVH
RI´ODQJXDJHLQ,&-4006(3). Here, counsel failed to object to jury instructions that omitted
an essential element on which reasonable doubt could have existed LH ZKHWKHU 0F.D\¶V
intoxicated state was a significant cause of the accident.
The main disputed facts JRLQJ WR ZKHWKHU 0F.D\¶V LQWR[LFDWLRQ FRQWULEXWHG WR &R[¶V
death were McKa\¶V VSHHG DW WKH WLPH RI LPSDFW ZKHWKHU &R[¶V WDLOOLJKW ZDV SUHVHQW DQG
working; and whether McKay hit Cox squarely from behind or whether McKay swerved off the
left hand side of the road and lost control of his car, hitting Cox at an angle as he swerved back
into the right lane. The defense called two potentially convincing witnesses at trial. The first
was Tina Hoover, a construction worker at a site near the crash, who WHVWLILHGWKDWRQHRI7HG¶V
friends, Michael Warren, had spoken to her about the incident while visiting the scene sometime
later. Warren was riding next to Cox when the collision occurred. According to Hoover, Warren
said that he and Cox had been drinking heavily that day and that they were actually stopped on
the roadway when Cox was struck. The second defense witness was an expert in accident
investigation and a former state trooper. The expert witness disputed WKH 6WDWH¶V HVWLPDWH WKDW
McKay was traveling sixty-five miles per hour, stating the estimate was far too high and, further,
WKDWWKHUHZDVQRHYLGHQFHWKDWWKHUHZDVDWDLOOLJKWRQ&R[¶VPRWRUF\FOH+HQFH McKay has
made a prima facie showing that had his trial counsel objected to the jury instructions, the jury
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could reasonably have concluded that there was reasonable doubt as to the omitted causation
element. See Berg v. State  ,GDKR    3G     ³7R HVWDEOLVK
SUHMXGLFHWKHFODLPDQW PXVWVKRZDUHDVRQDEOH SUREDELOLW\WKDWEXW IRU KLV DWWRUQH\¶VGHILFLHQW
performance the outcome of the proceedinJZRXOGKDYHEHHQGLIIHUHQW´ 
7KHUHZDVDOVRDUHDVRQDEOHSUREDELOLW\RISUHMXGLFHLQWULDOFRXQVHO¶VIDLOXUHWRREMHFWWR
WKH ZRUG ³FDXVHd´ LQ WKH MXU\ LQVWUXFWLRQV

While the State contends that the instructions

elevated its burden by requiring prooI WKDW 0F.D\¶V LQWR[LFDWLRQ ³FDXVHG´ &R[¶V GHDWK as
opposed to only being a ³VLJQLILFDQW FDXVH FRQWULEXWLQJ WR´ KLV GHDWK the effect of this error
FRXOG MXVW DV OLNHO\ KDYH EHHQ WR UHGXFH WKH 6WDWH¶V EXUGHQ  ,QGHHG LQ  WKH OHJLVODWXUH
amended this sWDWXWHWRUHSODFHFDXVHZLWK³DVLJQLILFDQWFDXVH contributing to´ the death. 1997
Idaho Sess. Laws 244,QLWV6WDWHPHQWRI3XUSRVHWKHOHJLVODWXUHVWDWHGWKDWWKHDPHQGPHQW³LV
intended to clarify the definition of vehicular manslaughter . . . . The statute as it presently reads
has created confusion and resulted in inconsistent interpretations amongst trial judges as well as
MXULHV´  H.B. 143, 54th Leg. (Idaho 1997). As the Court of Appeals noted, using the word
³FDXVHG´FRXOGUHDVRQDEO\KDYHOHGWKHMXU\WRFRQYLFW0F.D\HYHQLI0F.D\¶VLQWR[LFDWLRQZDV
an indirect or negligible FDXVHRI&R[¶VGHDWK7KXV0F.D\KDVHVWDEOLVKHGa prima facie case
of SUHMXGLFHIRUWULDOFRXQVHO¶VIDLOXUHWR REMect to this word choice as well and it was error to
summarily dismiss his application for post-conviction relief.
Because McKay has established a genuine issue of material fact that trial counsel
rendered ineffective assistance, he is therefore entitled to an evidentiary hearing on his
application for post-conviction relief. %HFDXVH ZH YDFDWH WKH VXPPDU\ GLVPLVVDO RI 0F.D\¶V
application, we need not address his claim for ineffective assistance of appellate counsel. See
I.C. § 19-4906(c) (stating that summary dismissal is only permitted where the applicant is not
entitled to relief as a matter of law).
V I. C O N C L USI O N
The GLVWULFWFRXUW¶VVXPPDU\GLVPLVVDORI0F.D\¶VDSSOLFDWLRQIRUSRVW-conviction relief
is vacated and the application is remanded for an evidentiary hearing.
Chief Justice EISMANN, Justices BURDICK, J. JONES and HORTON, C O N C U R.
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